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able to compel him to send an agent to the point of shipment and there sell 
the property, or reship it to the place of manufacture, before bringing suit; 
that it was more just to compel the party in default to fulfill his contract 
and himself sell the property in case he thus desired to reduce his loss. 
There is a conflict of authority, as to the rights of the vendor, in cases where 
the contract is executory and the title to the property has not passed. Some 
courts hold that the vendor can, in such a case, maintain no action for the 
contract price, but must adopt, as his exclusive remedy an action for damages. 
Collins v. Delaporte, 115 Mass. 159; Allen et al. v. Jarvis, 20 Conn. 37; Tufts 
v. Weinfeld et al., 88 Wis. 647 ; Unexcelled Fire Works Co. v. Polites, 130 Pa. 
St. 536; Moody v. Brown, 34 Me. 107, 56 Am. Dec. 640; Indianapolis, Peru 
& Chicago Ry. Co. v. Maguire, 62 Ind. 140; Tufts v. Bennett, 163 Mass. 398, 
40 N. E. 172. Other courts take the position that the seller has a right to 
elect either to sue for the entire contract price, treating the vendee as the 
owner of the goods, or to bring an action for damages. Marvin Safe Co. v. 
Emanuel, 21 Abbott's N. C. (N. Y.) 181; Brewer v. Ford, 54 Hun (N. Y.) 
116, 7 N. Y. Supp. 244; Carnahan v. Hughes et al., 108 Ind. 225; Shawan v. 
Van Nest, 25 Ohio St. 490, 18 Am. Rep. 313 ; Lincoln Shoe Mfg. Co. v. 
Sheldon, 44 Neb. 279. Some courts hold, that if the vendee wrongfully 
refuses to receive and to pay for the goods, the vendor may resell them and 
recover, from the vendee, the difference between the proceeds of the resale 
and the contract price. West v. Cunningham, 9 Port. (Ala.) 104, 33 Am. 
Dec. 300; McCord & Son v. Laidley & Co., 87 Ga. 221; Morris v. Wibaux, 
159 111. 627; McLean v. Richardson, 127 Mass. 339; Williams v. Robb, 104 
Mich. 242; Sands & Crump v. Taylor & Lovett, 5 Johns. (N. Y.) 395; 
Moore v. Potter, 155 N. Y. 481, 63 Am. St. Rep. 692. The vendor is not 
obliged to resort to his right of resale, but he may bring, against the vendee, 
a personal action for the full contract price. Darby v. Hall, 3 Penn. (Del.) 
25; Hunter v. Wetsell, 84 N. Y. 549, 38 Am. Rep. 544; Lassing v. lames, 107 
Cal. 348. In Gardner v. Caylor, 24 Ind. App. 521, the court took the position 
that the vendor must exercise his right of resale so as to make the vendee's 
loss as light as possible. 

Tort— Imputing Negligence of Driver to Passenger.— An infant thirteen 
years old, on the way to school .and riding with a neighbor at his invitation, 
was killed in a collision at a railroad crossing. Held, the contributory negli- 
gence of the driver was not imputable to the plaintiff's intestate so as to 
prevent a recovery for her death. Hampel v. Detroit, G. R. & W. R. R. 
(1904), — Mich. — , 100 N. W. Rep. 1002. 

There was contributory negligence on the part of the driver sufficient to 
have made it the duty of the court to direct a verdict for defendant, had the 
driver been suing. L. S. & M. S. R. R. v. Miller, 25 Mich. 274; Stewart v. 
M. C. R. R., 119 Mich. 91. Could this negligence be imputed to plaintiff's 
intestate? Plaintiff's counsel conceded that had intestate been an adult such 
negligence would have been imputable. Mullen v. Owosso, 100 Mich. 103, 43 
Am. St. Rep. 436. The decision in this case was limited to cases of adults. 
Whether this is a necessary limit may well be doubted. (See cases cited at 
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end of note.) The negligence of parents is not imputable to infants generally 
in this jurisdiction. Battishill v. Humphreys, 64 Mich. 503-11, 28 Am. & 
Eng. R. R. Cases, 597; Shippey v. Au Sable, 85 Mich. 280. And that an 
infant can be held responsible for the negligence of persons other than parents 
or guardians is contrary to the overwhelming weight of authority. CoolEY 
on Torts, 2nd ed., p. 823. As to imputing the negligence of drivers of 
vehicles to passengers, see 1 Michigan Law Review, p. 146. Also hammers 
v. G. N. R. R., 82 Minn. 120; Hoag v. N. Y. C. & H. R. R. R., 111 N. Y. 199; 
Murray v. Boston Ice Co., 180 Mass. 165 ; Noonan v. Traction Co., 64 N. J. 
Law, 579. 

Wills — Olographic — Effect of False Date. — A statute provides that 
"An olographic will is one that is entirely written, dated, and signed by the 
hand of the testator himself. It is subject to no other form." (Cal. Civ. 
Code, § 1277). An instrument purporting to be such was dated "May 
twenty-fifth, eighteen hundred and fifty-nine," but carried on its face con- 
clusive evidence that such was not the true date. Held, to be a valid 
olographic will. In re Fay's Estate (1904), — Cal. — , 78 Pac. Rep. 340. 

There seems to be no reported decision exactly in point in this country, but 
it has universally been held that the statutory requirements must be exactly 
complied with. Thus, the date must be complete, the omission of the day in 
the month being fatal. Heffner v. Heffner, 48 La. Ann. 1088, 20 So. Rep. 281. 
And if any part of the date be printed, for example, the first three figures 
in the number denoting the year, the will has been held void. Estate of Bill- 
ings, 64 Cal. 427, 1 Pac. Rep. 701 ; Succession of Robertson, 49 La. Ann. 868, 
62 Am. St. Rep. 672. And certainly from the language employed in these 
decisions, and by analogy, it" might be expected that the decision in the prin- 
cipal case would be the other way. However, it appears that the French 
authorities, in construing the Code Napoleon, from which the above 'statute 
originates, have drawn the same distinction as the principal case presents, 
that is, that an incomplete date is fatal while a false date will not avoid the 
will. Heffner v. Heffner, supra, where the French authorities are cited. 



